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HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

15th September, 2017 

 

TITLE SUIT NO.11/2012 

Sri Amulya Haloi 

 Son of Sri Prabin Haloi 

 Resident of Ghorpora Chuburi 

 Mouza-Bhairabpad P.S.- Tezpur 

 District – Sonitpur, Assam .......... Plaintiff 

-Vs - 

(1) Sri Girindra Baruah 

 Son of (L) Padmanath Bharali 

 Resident of Ghorpora Chuburi 

 Mouza-Bhairabpad P.S.- Tezpur 

 District – Sonitpur, Assam 

(2) Sri Ratul Bhattacharya 

 Son of (L) G. Bhattacharya 

 Resident of Borapara Swahidbedi,  

 Near City Dhaba, P.O- Bongaigaon, 

 District –Bongaigaon, Assam         ....... Defendants 

           

  

This suit for specific performance of contract and permanent prohibitory 

injunction, came for final hearing on 16/08/2017. 

Counsel for Plaintiff :  

Counsel for Defendant  :  
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JUDGMENT 

1) This is a suit for specific performance of contract and permanent 

prohibitory injunction filed by the plaintiff against he defendants. 

 

Plaintiff’s Case: 

2)  Plaintiff claimed that the defendant No.1 is the owner, title holder and 

possessor of the suit land which he acquired by virtue of inheritance & having 

transferable right. The defendant No.1 wanted to sell the suit-land, which is 

adjacent to the land of the plaintiff, and a Sale Agreement was executed in 

presence of two witnesses by accepting an amount of Rs.1,20,000/- as 

advance. Sri Prabhat Hazarika, a petition writer of Tezpur Court, wrote the said 

Sale Agreement. It was agreed that the balance amount should be paid at the 

time of registration of the Sale Deed & defendant No.1 took the responsibility 

of obtaining permission. Plaintiff was always ready and willing to pay the 

balance consideration by the defendant no.1 kept on making one excuse or 

other for not obtaining permission. In October’2011 the defendant No.1 took 

another advance of Rs.1,00,000/- for further work on sale deed & 

acknowledged it on a non-judicial Stamp Paper. Thus, the defendant No.1 

received total amount of Rs.2,20,000/- as advance, however, it was wrongly 

written by the defendant No.1.  

 

3) On 26-03-2012 the plaintiff again requested defendant No.1 to register 

the Sale Deed but the defendant No.1 told that the consideration amount is 

increased to Rs.6,00,000/- and if the plaintiff doesn’t pay then he will sell the 

land to defendant no.2, who has already received Rs.3,00,000/- as advance. 

Plaintiff requested the defendant No.2 over phone not to purchase the said 



Page 3 of 14 
 

 

land from defendant No.1 as the defendant No.1 executed a sale agreement in 

favour of the plaintiff, however, defendant No.2 did not pay any heed to the 

request. The defendant No.1 is legally bound to register the sale deed in favour 

of the plaintiff by accepting the balance amount of Rs.1,80,000/- & defendant 

No.1 has committed fraud upon the plaintiff by receiving money from the 

defendant No.2 for sell of the same land. Thus, the suit was filed with the 

following prayer:  

(1) Decree for specific performance of contract for sale of the suit land 

by executing a register sale deed in favour of the plaintiff & by 

receiving the balance amount of Rs.1,80,000/-;  

(2) In case the defendant No.1 neglects, refuses or fails to obey the 

decree, the court may have it executed and registered as per 

provision u/Or.21, Rule-34 of the CPC; 

(3) Decree for permanent prohibitory injunction restraining and 

prohibiting the defendant No.1 from executing and registering the 

Sale Deed of land either to the defendant No.2 or to any person;  

(4) Decree for all costs of the suit in favour of the plaintiff; 

(5) Decree for any other relief/s as the Court may deem fit and proper. 

 

 Defendant No.1’s Case: 

4) Defendant No. 2 contested the suit & claimed that the suit is not 

maintainable in its present form, it is hit by the principles of waiver 

acquiescence and estoppels & that the plaintiff has not come in a clean hand. 

It was also claimed that the suit is barred by limitation, bad for non-joinder of 

necessary party and misjoinder of unnecessary party. That there is no cause of 

action against the answering defendant.  
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5) Defendant No.1 is not sole owner, title-holder and possessor of the suit 

land & apart from the defendant, Smti. Renu Baruah, Smti. Chayanika Baruah, 

Smti. Mira Bhuyan, Smti.Lalita Das, Smti Neeru Baruah, Smti.Bhanu Saikia and 

Smti. Bandana Baruah are also owner, possessor and title-holder of the land. 

They are the legal heirs of (L) Padmanath Bharali & have 1/8th shares each in 

the schedule land. Furthermore, the said plots of land have not been 

partitioned amongst the legal heirs. The plaintiff intended to purchase a plot of 

land & paid advance amounting to Rs.2,20,000/- to defendant No.1 with a 

condition that the defendant No.1 shall return the same if the said the legal 

heirs of (L) Padmanath Bharali disagree to sale the said land. Defendant no.1 

further stated that after receipt of advance money the defendant No.1 

requested the other LHs of Late Padmanath Bharali to receive their respective 

shares, but they were reluctant to sale the plots of land.  

 

6) The plaintiff initially paid Rs.1,20,000/- & promised to purchase the 

plots of land within 2009. The defendant No.1 was in dire need of money & 

repeatedly requested the plaintiff to purchase the said plots of land, but the 

plaintiff dragged the matter from 2009 to 2011. It is not true that defendant 

No.1 took the responsibility of obtaining the permission of sale. As the plaintiff 

failed to perform his part of contact to purchase the land within 2011, hence 

the defendant No.1 and his other relations are not interested to sale the plots 

of land to the plaintiff. It was denied that the defendant No.1 and his relations 

received any amount from the defendant No.2 to sale the plots of land. The 

defendant No.1 is even ready to return the said amount amounting to 

Rs.2,20,000/- to the plaintiff. 
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7) Upon perusal of the pleadings of both parties and hearing learned 

advocates of both sides, the following ISSUES are settled:  

1. Whether there is any cause of action for the suit?   

2.  Whether the suit is maintainable in its present form?  

3.  Whether the suit is barred by limitation? 

4.  Whether the suit is bad for mis-joinder and non-joinder of 

parties?  

5.  Whether the defendant executed an agreement for sale of 

land in favour of the plaintiff on 14-07-09?  

6.  Whether the plaintiff is ready and willing to perform his 

part of the contract?  

7.        Whether the plaintiff is entitled to relief as claimed by 

him? 

8.   To what other relief or reliefs the parties are entitled to?  

 

8) During trial, the plaintiff examined three witnesses, including himself 

and exhibited 4 documents. The defendant-side also examined four witnesses 

and 3 documents were exhibited. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

9) I have gone through the pleadings minutely and also perused 

the documents submitted by both the sides. Also heard the arguments 

forwarded by the ld. counsel for the plaintiff and the defendants. Based 

on the rival contentions the issues are discussed herein below. Pertinent 
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to mention that for easier appreciation of evidence and for sake of 

brevity, the issues might not be discussed chronologically. 

 

ISSUE NO.1: Whether there is any cause of action for the suit? 

10) Cause of action is that bundle of facts that one party asserts and the 

other party denies and which gives rise to the grounds for filing the suit. In the 

present case, the plaintiff claimed that the defendant no.1 is owner of the 

schedule-land and they entered into a sale agreement for purchase of the same 

by the plaintiff & defendant no.1 took advance, but subsequently defendant 

no.1 refused to execute the sale deed unless and until higher consideration is 

not paid. Defendant no.1 admitted executing of the sale agreement but denied 

that he was supposed to obtain the sale permission or that he asked for higher 

consideration. According to him it is the plaintiff who was dragging the matter. 

Hence, it is seen that that there is a dispute between the parties which needs 

adjudication Hence, issue no.1 is settled in favour of plaintiff. 

 

ISSUE NO.2: Whether the suit is maintainable in its present 

form?  

ISSUE NO.3: Whether the suit is barred by limitation? 

11) Both these issues were settled as the defendant no.1 claimed in the 

written-statement that the suit is not maintainable in its present form & that it 

is barred by limitation. However, perusal of the written-statement reveals that 

the defendant no.1 failed to mentions as to how and why the suit is not 

maintainable or is barred by limitation. I have gone through the materials on 

record and failed to find anything that makes the suit not maintainable or any 



Page 7 of 14 
 

 

bar due to limitation period. Hence, issue no.1 is settled in favour of 

plaintiff. 

 

ISSUE NO.4: Whether the suit is bad for mis-joinder and non-

joinder of parties?  

12) In the written-statement the defendant no.1 had taken the plea that the 

suit is bad for mis-joinder and non-joinder of parties. He claimed that adding 

defendant no.2 is a mis-joinder of party. Defendant No.1 also claimed that he 

is not sole owner, title-holder and possessor of the suit land & the other legal 

heirs of (L) Padmanath Bharali Smti. Renu Baruah, Smti. Chayanika Baruah, 

Smti. Mira Bhuyan, Smti.Lalita Das, Smti Neeru Baruah, Smti.Bhanu Saikia and 

Smti. Bandana Baruah are also owner, possessor and title-holder of the land. 

Hence, they are necessary parties to the suit. 

 

13) Taking up the question of mis-joinder of defendant no.2 first, the 

plaintiff has impleaded defendant no.2 as a party as to his knowledge the 

defendant no.1 had taken an advance of Rs.3,00,000/- from defendant no.2 as 

advance sale consideration for the same property which he agreed to sale to 

the plaintiff. It’s a different matter that subsequently defendant no.1 took a 

plea that he never took any such advance consideration, because the plaintiff is 

expected to be prudent and alert. Hence, I am of the opinion that the plaintiff 

was prudent and right in adding defendant no.2 as a party to the suit as 

otherwise the Court maynot be able to give complete justice and the decree 

maynot be executable in absence of defendant no.2. Hence, the suit doesn’t 

suffer because of mis-joinder of party. 
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14) Coming to the question of non-joinder of parties, I deem it pertinent to 

point out that the defendant no.1 deposed as DW-1 & he admitted that in the 

sale agreement (Ext.1) he has mentioned that the land is mutated in defendant 

no.1’s name and of his own share. Now I go to rest of the witnesses and 

documentary evidences, the most relevant witness for deciding this issue are 

DW-3 Sri Subrata Lodh, Govt. Record Keeper at the at DC’s office & DW-4 Sri 

Sanjib Mudoi Lot Mandal of Tezpur Revenue Circle, Mouza – Bhairabpad, Lat 

No.4. DW-3 had deposed that that as per the new Jamabanbdi Register of PP 

No. 267(old) / 29 (new) and Dag No.452 against the name of pattadar Padma 

Nath Bharali, the names of Girindra Baruah, Smt. Chayanika Baruah, Basanta 

Kr. Rava, Bobi Hazarika, Bikram Kr. Bora, and Ghana Kataki have been 

mutated. Ext.B is the new Jamabandi Register of said periodic patta and 

Ext.B(1) is the said relevant entry. During cross-examination he explained that 

it is written in the Ext.B(1) that in remarks under ‘Ga’ it is written the name of 

Girindra Baruah was mutated in place of his father Padma Nath Bharali by way 

of inheritance in Dag Nos. 250, 254, 255, 264, 267, 282, 284, 452, 574, 479, 

483, vide order dated 20-06-2002 passed in Mutation case No.293 for the year 

2001-02. In remark ‘Gha’ it is written as the name of Smt. Chayanika Baruah, 

wife of Late Keshab, has been mutated along with Girindra Baruah in land 

measuring 1 Bigha. DW-4 Sri Sanjib Mudoi had deposed that in place of Padma 

Nath Bharali, the name of Girindra Baruah was mutated as per order dated 20-

04-2002. Vide rectification order dated 10-04-2003 the name of Chayanika 

Baruah was also inserted by way inheritance from Padma Nath Bharali. Ext.C is 

the Jamabandi Register and Ext.C(1) is the relevant page. During cross-

examination he also answered that Girindra Baruah has sold part of his land to 
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Bijay Kr. Bora, Ghana Kataki, Smt. Bobi Hazarika, Gobinda Haloi. It is also seen 

that Chayanika Baruah has sold part of her land to Basanta Kr. Rava and Bobi 

Hazarika.    

15) Thus, what can be understood from the above evidences is that the 

defendant no.1 has obtained mutation in his name has already sold some of 

the lands to different sellers. Thus, he cannot suddenly take the plea in this 

case that he is not the sole owner and title-holder when it comes to the plot of 

land agreed to be sold to the plaintiff. All available documents reflect to the 

fact that the plaintiff has a saleable right over the land mentioned in the sale 

agreement. Another pertinent point to be mentioned that though the entire 

property is undivided or not partitioned, it doesn’t bar a co-owner or co-

pattadar from selling land to the extent of his share. Another point I find needs 

putting on record is that on 12-06-2014 the LHs of Padmanath Bharali filed a 

petition before the Court for impleading them as party & vide order dt. 19-01-

2015 the Court rejected the prayer after hearing both sides and giving due 

consideration. Hence, the suit is not because of non-joinder of 

necessary parties. 

 

16) In view of the above discussions, I am of the opinion that the suit is not 

bad for mis-joinder and non-joinder of parties. Hence, issue no.4 is settled 

in favour of the plaintiff. 

 

ISSUE NO.5: Whether the defendant executed an agreement for 

sale of land in favour of the plaintiff on 14-07-09?  
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17) The defendant no.1 has himself admitted in the written-statement and 

the affidavit-in-evidence that he executed an agreement for sale of land in 

favour of the plaintiff on 14-07-09. Other than the defendant no.1’s admission, 

the plaintiff as PW-1 clearly mentioned how and where the sale agreement was 

executed. His evidence is supported by PW-2 & PW-3. PW-2 Sri Hitesh Kalita 

deposed that he, Amulya Haloi, Kamal Borah, Girindra Baruah and another 

along with him was present when the  Ext.1 (agreement of sale) was executed. 

The advance in respect to the land was made in cash. PW-3 Sri Kamal Borah 

deposed that he signed Ext.1 Girindra Baruah took an advance amount of 

Rs.1,20,000/- from Amulya Haloi. The defendant no.1 as DW -1 had deposed 

that deposed that on 14-07-2009 he executed a Bainapatra for sell of the land 

to Amulya Haloi and Ext.1 is the said Baina-patra. Ext.1(1) and Ext.1(2) are his 

signature. On 24-10-2011, when he needed of more money, he took another 

amount of Rs.1,00,000/- from plaintiff & himself wrote Ext.2. Ext.2(1) is his 

signature. Evidence of DW-2 Sri Rabi Dutta revealed that as a result of the sale 

agreement the plaintiff first gave Rs.1,20,000/- to the defendant no.1 and 

another amount of Rs.1,00,000/- was given subsequently. 

 

18) Thus, all evidences clearly indicate that the defendant no.1 executed an 

agreement for sale of land in favour of the plaintiff on 14-07-09. Hence, issue 

no.5 is answered in the affirmative and in favour of the plaintiff. 

 

ISSUE NO.6: Whether the plaintiff is ready and willing to 

perform his part of the contract?  
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19) The plaintiff claimed that he was always ready and willing to perform 

his part of the contract but the defendant no.1 failed to keep his side of the 

performance and didn’t obtain the sale permission. On the other hand, the 

defendant no.1 claimed that the plaintiff failed to make balance payment and 

dragged the matter from 2008 to 2011 and therefore the defendant no.1 and 

his relatives didn’t wish to sell the land to plaintiff any more.  

 

20) PW-1 is the plaintiff and he mentioned that he had approached the 

defendant no.1 several times to execute the sale deed and accept the balance 

consideration, but the defendant no.1 neglected to get the sale-deed executed. 

PW-2 Sri Hitesh Kalita deposed he saw defendant no.1 Girindra Baruah take an 

advance of Rs.1,20,000/- on day of execution of the sale agreement. This was 

supported by PW-3. Defendant as DW -1 admitted that he initially took 

1,20,000/- as advance in 2009 and in 2011 he took another 1,00,000/-. He also 

stated that as was in need of money he took the responsibility to obtain the 

sale permission. Thus, evidences reveal that the defendant no.1 being the 

seller was to obtain the sale agreement, however, he failed to do so and the 

matter dragged from 2009 to 2011. In 2011 he again took another advance of 

Rs.1,00,000/- from the plaintiff with a promise to execute the sale deed. As 

could be understood from the materials available on record is that the plaintiff 

is not in possession of the land and yet he paid nearly 55% of the sale 

consideration. Thus, logical would indicate that he would want to pay the rest 

of the consideration and take possession of the property and enjoy the benefits 

of the money paid.  
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21) The plaintiff has proved to the degree of probability that he was 

always willing and ready to perform his part of the contract. Hence, issue 

no.6 is settled in favour of the plaintiff. 

 

ISSUE NO. 7: To what other relief or reliefs the parties are 

entitled to? 

22) In view of the discussions above and from a discrete scrutiny of the 

entire evidence on record, both oral and documentary, it appears that the 

plaintiff succeeded in proving his case & is entitled to the reliefs as prayed for. 

The defendants are not entitled to any relief (s). Hence, issue no.7 is 

decided accordingly. 

 

ORDER 

23) THE suit is hereby decreed in favor of the plaintiff with cost. 

The defendant no.1 is hereby directed to execute a register sale deed in favour 

of the plaintiff & receive the balance amount of Rs.1,80,000/. In case the 

defendant No.1 neglects, refuses or fails to execute the registered sale-deed 

within 2 months from the date of decree, the sale-deed shall be executed and 

registered as per provision u/O.21 r.34 CPC. The defendant No.1 is prohibited 

from executing and registering the Sale Deed of schedule-land to any other 

person.  Prepare a decree accordingly. 

 

 Given under my hand & seal of the Court on the 15th of September’ 

2017. 
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(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 

 

Dictated and corrected by me. 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

 

 

Dictation taken and transcribed be me: 

   

  

(J. K Muru) 

Steno.     
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APPENDIX 

 

Plaintiff’s Witnesses:    

i) PW-1   : Sri Amulya Haloi 

ii) PW-2  : Sri Hitesh Kalita 

iii) PW-3  : Sri Kamal Bora 

 

Plaintiff’s Exhibits:    

i) Ext.1   : Agreement for sale dated 14-07-2009 

ii) Ext.1(i)(ii),(iii) : signatures of Girindra Baruah 

iii) Ext.1(iii) : Signature of witness Sri Kamal Borah 

iv) Ext.1(iv) : Signature of witness Sri Hitesh Kalita 

v) Ext.1(v) : Signature of Sri Prabhat Hazarika, petition writer 

vi) Ext.2  : Document acknowledging receipt of Rs.1,00,000/-  

vii) Ext.2(i) and (ii): Signature of defendant Girindra Baruah  

 

Defendant’s Witnesses:    

i) DW -1   : Sri Girindra Baruah 

ii) DW -2   : Sri Rabi Dutta 

iii) DW -3   : Sri Subrata Lodh (Govt. Record Keeper) 

iv) DW -4   : Sri Sanjib Mudoi (Lat Mandal) 

 

Defendant’s Exhibits:    

i) Ext.A   : Old Jamabandi Register 

ii) Ext.A (1) :  Relevant entry in Register 

iii) Ext.B   : New Jamabandi Register 

iv) Ext.B (1) :  Relevant entry in Register 

v) Ext.C   : Jamabandi Register 

vi) Ext.C (1) :  Relevant entry in Register 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 


